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PUBLIC TRUSTEE AND TRUSTEE COMPANIES LEGISLATION AMENDMENT BILL 2006 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 25:  Section 40 replaced by sections 39A to 40, and transitional -  
Debate was interrupted after the clause had been partly considered. 

Ms S.E. WALKER:  As I was saying before the break, this is a very important clause because it establishes the 
new strategic common funds.  Under clause 25, proposed section 39A deals with the common fund, proposed 
section 39B deals with the establishment of the strategic common funds, and proposed section 39C deals with 
the power to invest moneys in a new way.  What is different about the common fund now with this new 
provision? 

Mr J.A. McGINTY:  In substance, the only change of any significance in respect of the common fund is that 
there will be no payment back to the consolidated fund.  Apart from that, in every significant respect, the 
common fund will continue to operate as it does currently. 

Ms S.E. WALKER:  What exactly are the strategic common funds that the Attorney General plans to introduce 
under proposed section 39B; who will manage the funds; what expertise does the Public Trustee have in 
managing these funds; and are there any licensed financial planning advisers among the staff of the Public Trust 
Office, and do they need to be licensed financial planning advisers? 

Mr J.A. McGINTY:  The Public Trustee will engage a funds asset consultant to advise on the overall structure 
of investments to be established and the types of funds to be set up, taking into account client needs.  The Public 
Trustee will then select professional fund managers to manage these funds.  The strategy is likely to be one of 
establishing managed funds, as the Public Trustee currently uses.  The fund managers will be the best available 
in the investment field and the most appropriate to the Public Trustee, in a similar way to that operating at the 
Government Employees Superannuation Board.  That is the model upon which we will base the approach to this 
question. 

Ms S.E. Walker:  Do you envisage that there will be new staff at the Public Trust Office? 

Mr J.A. McGINTY:  No new staff, but certainly consultants and external fund managers, as I have indicated. 

Ms S.E. Walker:  Will Nina McLaren be one of those consultants? 

Mr J.A. McGINTY:  We would not have thought so.  There has been no contact with her in recent times. 

Ms S.E. WALKER:  Who will benefit financially from the establishment of the strategic common funds, and to 
what extent; and what sort of returns does the government expect to achieve from the strategic common funds? 

Mr J.A. McGINTY:  The beneficiaries are expected to be those people using the services of the Public Trustee 
with a moderate to reasonable, or even high, asset base to be invested. 

Ms S.E. Walker:  Why would they go to the Public Trust Office and not go somewhere else? 

Mr J.A. McGINTY:  Perhaps I can just finish the answer to the question first.  To illustrate the extent of the 
difference, I am told that a return of approximately 16 per cent was obtained on invested funds in the general 
investment market during the past year.  The rate of interest on the common fund is just under six per cent.  That 
illustrates the extent of the difference and the level of benefit that will now accrue to people who will use the 
Public Trustee for investment and who have more than just the most modest level of investment.  Does that 
answer the question? 

Ms S.E. Walker:  Yes.  Has that proved successful in other states? 

Mr J.A. McGINTY:  I am told that Western Australia is the only state in which the Public Trustee does not 
have the capacity to invest through what will now be known as strategic common funds.  In every other state, the 
Public Trustee has the capacity to invest according to the usual rules of investment by trustees. 

Ms S.E. Walker:  And has it been successful and have there been no problems? 

Mr J.A. McGINTY:  We are not aware of any issues or any great difficulties having been raised in the other 
states as far as the performance of their Public Trustees is concerned. 

Ms S.E. Walker:  What guarantees are there that you will achieve those sorts of returns of 16 per cent? 

Mr J.A. McGINTY:  That was the market rate last year.  Something of that order would have been achieved had 
the Public Trust Office invested according to the prudent person approach in reasonably secure investments in 
the marketplace. 
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Ms S.E. Walker:  I have some questions to ask you, if you want to keep standing. 

Mr J.A. McGINTY:  The member can keep firing away, if she likes. 

Ms S.E. Walker:  How much of the clients’ funds does the Public Trustee intend to invest in these funds? 

Mr J.A. McGINTY:  The current figures are that there is $320 million in the common fund.  An amount of 
$116 million is currently invested, generally speaking through court-ordered investments, in investments of this 
nature, applying the prudent person principle.  It is expected that some money will come out of the common fund 
to be invested in this way, but, generally speaking, this will be a growth area of the Public Trustee’s business. 

Ms S.E. Walker:  Do you intend to convert existing client investments into the strategic common funds; and, if 
so, how much? 

Mr J.A. McGINTY:  It is hard to say.  Everyone would be looked at depending upon his or her own particular 
circumstances and his or her investment needs.  The common fund approach is not appropriate, particularly for 
very long-term investment of funds in order to maintain their value for people such as persons seriously injured 
in a car accident, or something of that nature, who might need to provide for the next 40 or 50 years, or longer.  
Therefore, it is not expected to be a large proportion of the existing common fund, but we cannot really quantify 
exactly how much. 

Ms S.E. WALKER:  When the Attorney General establishes the strategic common funds, what will happen to 
the existing common fund reserves that have been built up in the books of both the common fund and the Public 
Trustee?   

Mr J.A. McGINTY:  The existing common fund reserves will remain.  Reserves will then be established for a 
similar purpose for the strategic common funds.  The strategic common funds will develop their own reserves 
over time. 
Ms S.E. Walker:  Will you not be directly competing against private sector funds when you establish the 
strategic common funds? 

Mr J.A. McGINTY:  I guess that is true to a degree. 

Ms S.E. Walker:  That leads to the question: why would people pick the Public Trustee over and above anyone 
else? 

Mr J.A. McGINTY:  Every individual investor has his or her own particular needs and circumstances.  People 
will now be free to choose the Public Trustee because it happens to suit their particular circumstances.  What 
motivates people when it comes to investing their assets is a highly personal thing, and a different range of 
considerations will appeal to different people.  The advantage at the moment is that, given a choice, a person 
simply would not invest through the common fund because of the rate of return - six per cent versus 16 per cent - 
that I just spoke about. 

Ms S.E. Walker:  This new strategic common fund and the new diversity of investments are against the 
principles of the McCarrey commission report, are they not?  The government should be steering, not rowing. 

Mr J.A. McGINTY:  I vaguely remember the McCarrey report.  When was it released - in the early 1990s? 

Ms S.E. Walker:  Yes.  

Mr J.A. McGINTY:  It is not really a guiding principle for this government in the way in which it approaches 
these matters. 

Ms S.E. Walker:  It is really, because you are using the guiding principles in the 1995 KPMG document, aren’t 
you?  It is not really about how long ago the report was released. 

Mr J.A. McGINTY:  It is all a bit ancient, really.  

Ms S.E. Walker:  No, it is not.  

Mr J.A. McGINTY:  It is from my point of view.  

Ms S.E. Walker:  You might be ancient, but that report is not really.  This whole bill has been introduced 
because of the policies of the former Court government.  That is how it all started; it’s in the report.  I’m not 
trying to claim credit for the Court government in this, because its policy was to look at each department and 
commercialise it, and that is why this bill is before the house today.  I do not think it is what the Court 
government would have done; it is different.  The McCarrey report was very significant.  It said that the 
government should not be rowing, but rather should be steering.  This bill is against that principle.  I wondered 
what you thought about that.  

Mr J.A. McGINTY:  Not a great deal, to be frank.  
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Leave granted for the following amendments to be considered together. 

Mr J.A. McGINTY:  I move -  

Page 17, line 5 - To delete “Fund” and substitute - 
Account 

Page 17, line 6 - To delete “Fund” and substitute - 
Account 

Page 17, line 7 - To delete “Fund” and substitute - 
Account 

Page 17, lines 15 to 17 - To delete the lines and substitute - 
(2) The Common Account is an agency special purpose account under the Financial 

Management Act 2006 section 16. 
Page 17, line 19 - To delete “Fund” and substitute - 

Account 
Page 17, line 22 - To delete “Fund” and substitute - 

Account 
Page 18, line 2 - To delete “Fund” and substitute - 

Account 
Page 18, line 5 - To delete “Fund” and substitute - 

Account 
Page 18, line 10 - To delete “Fund” and substitute - 

Account 
Page 18, line 14 - To delete “Fund” and substitute - 

Account 
Page 18, line 21 - To delete “Fund” and substitute - 

Account 
Page 18, line 26 - To delete “Fund” and substitute - 

Account 
Page 18, line 31 - To delete “Fund” and substitute - 

Account 
Page 18, line 32 - To delete “Fund” and substitute - 

Account 
Page 19, line 6 - To delete “funds” and substitute - 

accounts 
Page 19, line 9 - To delete “fund” and substitute - 

account 
Page 19, line 10 - To delete “fund” and substitute - 

account 

These amendments all relate to clause 25, and they all do the same thing.  They are designed to update this 
legislation to give effect to the repeal of the Financial Administration and Audit Act and its replacement by the 
Financial Management Act 2006.  

Ms S.E. Walker:  The last one doesn’t.  

Mr J.A. McGINTY:  That is the one that refers to page 19, lines 12 to 14, which has not yet been moved.  

Mr R.F. JOHNSON:  I may not be speaking directly to the amendments, but I am sure that my question will 
refer to the clause as amended.  It is just a quick question, and it is the only one I have in relation to this clause.  
Once again I am looking at the explanatory memorandum for this bill, where it relates to clause 25.  It reads, in 
part -  

Section 40 gives the Public Trustee the power to engage people (subject to Treasury approval) to 
manage the different classes of investments that will form part of the common funds.  It is envisaged 
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that the Public Trustee will engage asset managers (Fund Managers) to manage the various investment 
portfolios that the strategic common funds will have. 

What safeguards will be put in place to ensure that we do not have a situation like the one Barings Bank had with 
Nick Leeson?  I am sure that the Attorney General remembers those names. 

Mr J.A. McGINTY:  The approval of the Treasurer needs to be obtained. 

Mr R.F. Johnson:  For their employment? 

Mr J.A. McGINTY:  For their engagement.  They operate under the Treasurer’s guidelines and must comply 
with the Trustees Act.  Those are the three protections. 

Mr R.F. Johnson:  They are protections after the event, possibly.  

Mr J.A. McGINTY:  They are also preventive in nature.  

Mr R.F. Johnson:  They did not prevent Nick Leeson from bankrupting Barings Bank.  These people will have 
responsibility and authority to sign for enormous amounts of money - hundreds of millions of dollars.  I am 
assuming, and I would hope, that before they can sign off on something, a senior person will have to countersign 
to ensure that they are not simply investing funds of represented people in portfolios that might benefit the 
managers in some way - I know that sounds terrible, but people do act corruptly these days - and also that they 
do not go too long or too short in a position.  You see what I’m talking about. 

Mr J.A. McGINTY:  There will be a contractual relationship with the fund managers.  Once the fund is set up 
and the mandate is established, the manager will be responsible for the management of that fund.  That will be 
no different from what would normally apply to any other fund manager in the way the funds of a corporation or 
individual are managed. 

Mr R.F. Johnson:  Fund managers would have to report at some stage to a higher body about what they have 
invested money in, and so on.  I would like to feel reassured that the fund managers will have to have the same 
responsibility to report, perhaps to the Public Trustee, so that somebody is watching and is accountable for the 
actions of them.  Not all fund managers have been good, appropriate and honest people.  I am sure that, in the 
future, we will find people in the same category as Nick Leeson - perhaps not quite on such an enormous scale, 
but people who will, for one reason or another, carry out inappropriate transactions. 

Mr J.A. McGINTY:  Fund managers will be accountable to the Public Trustee for the work they do.  
Accountability mechanisms will be put in place.  The best we can do in this area is to set up accountability 
structures to minimise the prospect of corrupt human behaviour.  That would be done to the highest possible 
level to give that guarantee back to people. 

Amendments put and passed.  
Mr J.A. McGINTY:  I move -  

Page 19, lines 12 to 14 - To delete the lines and substitute - 

(3) Each strategic common account is an agency special purpose account under the 
Financial Management Act 2006 section 16. 

The purpose of the other amendments that I have outlined was to delete the word “fund” and substitute the word 
“account”, in order to accord with the current terminology in the Financial Management Act, which replaced the 
Financial Administration and Audit Act.  I am told that the purpose of this amendment is to again update the 
terminology, so that the name that is applied to accounts under the Financial Management Act, which are agency 
special purpose accounts, accords with the name that is applied to accounts under the Financial Management 
Act.  It is a change in the name of the account only.   

Amendment put and passed.   

Ms S.E. WALKER:  I move -  

Page 19, after line 14 - To insert -  

(4) Section 42 will apply to each strategic common fund as if the funds form part of the 
Common Account. 

The act protects vulnerable clients who have placed funds in the common fund, because it provides a state 
guarantee that if any moneys are lost, those moneys will be reimbursed.  I read out the reason for that during the 
second reading debate.  The bill refers to the common fund.  For some reason that has now become known as the 
common account.  That is why there are so many amendments on the notice paper.  Section 42 of the Public 
Trustee Act talks about a deficiency in the common fund and states -  
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If the moneys standing to the credit of the Common Fund are insufficient to meet the lawful claims 
thereon, the Treasurer shall, without further appropriation than this Act, charge such sums to the 
Consolidated Fund as are necessary to meet the deficiency.   

Under this bill, the moneys of vulnerable people can be taken out of the common account and put into a strategic 
fund account that will not attract a government guarantee.  I do not agree with that.  This amendment will ensure 
that the Attorney General and the Public Trustee think carefully about how they invest moneys in the common 
fund.  It is not acceptable to take a laissez-faire attitude towards this large pool of money that has built up.  I am 
very concerned that the funds of vulnerable people may be exposed to risk.  As the member for Bunbury 
mentioned, the Public Trustee said during the briefing that funds of $150 000 may be taken out of the common 
account and invested.  In today’s world, $150 000 is not a lot of money, particularly if a person is a pensioner 
and has to look ahead 30 years.  I have spoken to people about this matter.  Many of these people have a small 
amount of money in the common fund and are earning a nice amount of interest.  They are getting by very well.  
Those people should not have to lose, as a result of a decision that we make in this Parliament, the protection of 
the state and thereby expose their money to risk.  Those sums of money will increase enormously now that the 
baby boomers are coming on line.  I am sure members will remember when the interest rate was up to 16 per 
cent.  That was not so long ago.  I remember the problems that were faced by my friends who had mortgages.  A 
great deal of mayhem may occur in that type of economy.  This is a good amendment.  I urge the Attorney 
General to support it. 

Mr J.A. McGINTY:  Those people who invest through the common fund will remain protected by a state 
guarantee.  However, they will get a significantly lower interest rate.  The member is proposing that those people 
who have a significant asset base, and who are prepared to pursue a higher interest rate by investing through the 
strategic fund rather than through the common fund, should also be given a state guarantee. 

Ms S.E. Walker:  No.  You are adopting a path that will ensure that they have to pursue a higher interest rate. 

Mr J.A. McGINTY:   No.  They can stay in the common fund. 

Ms S.E. Walker:  The Attorney has said in this Parliament that he will take the moneys of vulnerable people 
who have estates of $150 000 in the common fund, and expose them to risk. 

Mr J.A. McGINTY:  No. 

Ms S.E. Walker:  The Attorney should do something about this, because the mess will lie at his feet. 

Mr J.A. McGINTY:  Let me spell out the reasons.  People who have a modest asset base -  

Ms S.E. Walker:  An amount of $150 000 is not much. 

Mr J.A. McGINTY:  Let me make this point.  People who have a modest asset base and who stay in the 
common fund will receive a low rate of interest, but it will be state guaranteed; in other words, it will be state 
protected.  It is appropriate that the state protects the most vulnerable people by guaranteeing those funds.  That 
option will remain open to people if they wish to avail themselves of it.  In last year’s market, a return of 16 per 
cent on investment was the going rate.  The return for people whose moneys were in the common fund was six 
per cent.  Those people also had a state guarantee that in effect backed up their investment.  People may wish to 
pursue an interest rate of 16 per cent, to use last year’s figure.  There will be times when the market is more 
bullish, and there will be times when it is bearish.  That will be reflected in the rate of return.  The reason that we 
are establishing the reserve fund is that we want to try to smooth out that impact over time.  The prudent-person 
principle will apply to investments that are made by the Public Trustee on behalf of people who have a higher 
asset base, and for whom a normal investment regime is appropriate.  As I have said, a person may have become 
a paraplegic as a result of a car accident and have received a multimillion-dollar payout.  An investment that 
returns only six per cent per annum through the common fund is not an investment that would be in the best 
interests of that individual.  In my view, to pursue through prudent principles, but nonetheless usual investment 
principles, a higher rate of return, is the only sensible way in which to look after that person’s long-term interests 
over 40 or 50 years.  That investment will be made on the basis of a full assessment of the needs of the 
individual.   

The analogy that I can think of is the Government Employees Superannuation Board; the government does not 
guarantee the life savings of the - I am not sure how many members it has; I presume it is about 100 000 - people 
in the Government Employees Superannuation Board because exactly the same principles apply; that is, 
investments are made and the market fluctuates year by year.  If people want to retain the government guarantee 
to support them, they will stay in the common fund. 

Ms S.E. Walker:  How can they make a decision if they’re not capable? 
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Mr J.A. McGINTY:  There will be some people who lack the intellectual capacity to make that decision.  In 
those circumstances, the Public Trustee will consult with family, guardians or whoever is responsible for the 
administration - 

Ms S.E. Walker:  How many people?  

Mr J.A. McGINTY:  The Public Trustee will consult with the relevant people in order to make those decisions.  
For those reasons, I do not think as a matter of policy that it is appropriate to support the government giving a 
guarantee to people who have an option of staying in the common fund with a low interest rate.  If they wish to 
pursue the commercial rates of return that are generally available with prudent investments in the market, there 
will no longer be a government guarantee.   

Ms S.E. WALKER:  This has not been thought through.  There are a lot of vulnerable people who will not be 
able to make that decision.  I do not accept the Attorney General’s analogy of the people who have full mental 
faculties and have money invested in GESB.  We cannot relate that to people who are in care or people who have 
dementia or Alzheimer’s; that is, people who are vulnerable, have a low asset base and cannot control their 
funds.  It seems to me that this pot of money has been targeted because it is an enormous pot of money that has 
grown and it will burst because of the baby boomers.  No-one is standing up to protect those vulnerable people 
who will have their money taken out of that fund and put in a high-risk area because of a state guarantee.  The 
Attorney General should have created another account for people with a high asset base who want to come in.  
He has not told us what he thinks is a high asset base.  I do not accept his answer to the question.  I will try to 
protect those people who do not have their mental faculties about them, who cannot make a decision and who are 
relying on people like us to ensure that their funds are protected.  These people cannot make a decision, but the 
Attorney General will be making a decision for them.  I will be moving an amendment.   

Mr R.F. JOHNSON:  I have a quick question.  I was interested in the comments that the Attorney General made 
prior to the comments made by the member for Nedlands about the amount of consultation the Public Trustee - 
or fund managers through the Public Trustee, whichever way it works - will have with guardians or 
administrators of represented people.  How genuine will that be?  For instance, if the Public Trustee has been 
given the funds - $2 million or whatever it might be - of a represented person who wants to invest that money to 
gain the maximum interest, one would assume that only prudent investments would be made.  I was staggered to 
find that last year those investments would have returned 16 per cent.  I am obviously investing my money in the 
wrong place.   
Mr J.A. McGinty:  That was the figure given to me by the Public Trustee.   

Mr R.F. JOHNSON:  That is better than the investors of the Finance Brokers Supervisory Board got.  They got 
only about 11 or 12 per cent. 

Mr J.A. McGinty:  They got only about 11 or 12c in the dollar.   

Mr R.F. JOHNSON:  Yes, I know they did.  That is the point I am trying to make.  If it sounds too good to be 
true, it is too good to be true.  I want to ignore that figure of 16 per cent for last year because that is an 
extraordinarily good return.  I know some investments can show those returns but they are not available 
everywhere. 

Mr J.A. McGinty:  I would have thought that was a fairly modest return based on last year’s market with share 
prices, property values and things of that nature.  I’m not an investor; I don’t know.   

Mr R.F. JOHNSON:  I want this on the record so that as a guardian and administrator of a represented person, I 
can be assured that if there are millions of dollars in a fund that will be administered by the Public Trustee in a 
safe way to try to maximise income, that will prolong the fund for the represented person.  How much 
consultation and how much notice will the Public Trustee take of the guardian and administrator of a represented 
person in relation to investments?  As a person in that position, I would like to know and to have some say if I 
thought a particular area of investment within a portfolio was not a good investment or was a bit dodgy.  I would 
like the Public Trustee to take notice of that before investing all those funds.  Does the Attorney General see 
where I am coming from?  

Mr J.A. McGINTY:  I do exactly.  The Public Trustee is under a fiduciary duty to the client to manage his 
affairs in his best interests.  Part of that best interest will be the term over which the investment has to sustain 
that person.  The peculiar family and personal circumstances are all relevant to that make-up.  I will give an 
extreme example.  The member for Hillarys may want to invest all the money in Mickey Mouse comic shares.  
The Public Trustee would be quite right in saying that is not in the best interests of the client whom the member 
might be the guardian for.  The general approach will be that absolute regard will be paid to the wishes of the 
next of kin, the family, the guardian, the administrator or people of that nature in determining what is in the best 
interests of the client.  I am aware of other circumstances in which there may be a strong difference of opinion in 
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the family as to what occurs and each family member may advocate diametrically opposed strategies for the 
investment of the funds.  That does occur.   

Mr R.F. Johnson:  I am sure it does when a guardian or administrator is appointed.   

Mr J.A. McGINTY:  It will be difficult to conceive of a situation that could not be resolved between the Public 
Trustee and the guardian or administrator when it came to the investment of the funds of that person if both had, 
as they should and would, the best interests of the client at heart.   

Mr R.F. Johnson:  I asked this question during the briefing and I got a satisfactory answer, but I would love to 
have one on the record.  In a situation where a guardian and administrator is representing a person and the funds, 
which could be millions of dollars, have gone into the Public Trustee’s domain, I would like to be assured - not 
just for me but also for other people who have come to me - that the money would be spread.  I would not like to 
see it all in stocks or shares.   

Mr J.A. McGINTY:  The person would need a balanced portfolio.  That is what would happen. 

Mr R.F. Johnson:  In the briefing there was some talk of property trusts, meaning that the money can be 
invested in property trusts.  I would like to see the Public Trustee and a guardian or administrator come to an 
agreement so that a portion of the funds can be spent in real estate proper; in other words, in a property that will 
always be there.  We know that bricks and mortar always goes up in value over the years. 

Mr J.A. McGINTY:  It may not be the best investment this year but it would have been two years ago. 

Mr R.F. Johnson:  It will be in five or 15 years’ time.  Nobody could argue against the view that one of the best 
investments that can be made is in bricks and mortar over a long period.  The easiest thing in the world is for the 
Public Trustee to say that he is not going to invest those funds in certain portfolio areas, whereas I believe a 
responsible guardian or administrator would want to see a balance, with some money invested in bricks and 
mortar.  If it were me, I would like to see some investment in property that the represented person may be able to 
reside in at some later stage if, currently, he is in a home situation.  It would need to be a specific property in 
which he could reside with others from whom he would get an income.  For instance, it could be a special 
development, which has not been undertaken in this state to date, in which four people who need 24-hour care 
could live in a property.  That property would be bought by one person who might have been a recipient of 
millions of dollars through a road accident and other people, who are equally as disabled, but are not as fortunate 
because they were not the innocent party in a traffic accident and did not get a lump sum, could pay a weekly 
rental for living in that property.   

Mr J.A. McGINTY:  I agree with the member for Hillarys and that is what should be able to be negotiated 
between the Public Trustee, who is responsible for the finances, and the guardian and administrator, who is 
otherwise responsible for that person.  That is exactly what I believe this does.   

Mr R.F. Johnson:  That gives me a lot of comfort.   

Mr G.M. CASTRILLI:  Is there a provision in this bill that indemnifies the Public Trustee or the Attorney 
General against legal action that is taken because of their perceived negligence in investing money? 

Mr J.A. McGINTY:  There is nothing in the bill that does that.  The usual legal principles in common law 
would apply if the Public Trustee did not comply with the Treasurer’s guidelines or the fund manager broke the 
contact that would have those sorts of things incorporated in the funds management contract.  The legal 
consequences, which the member is very aware of, would flow from that.  It would involve a reference to the 
general legal framework to resolve issues of that nature; there is nothing specific in the bill.   

Mr G.M. Castrilli:  Is there a provision in the bill that precludes that action being taken?   

Mr J.A. McGINTY:  Not at all.   

Amendment put and a division taken with the following result - 

Ayes (18) 

Mr C.J. Barnett Mr M.J. Cowper Mr J.E. McGrath Mr G.A. Woodhams 
Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr A.J. Simpson Dr J.M. Woollard 
Mr T.R. Buswell Mr B.J. Grylls Mr G. Snook Mr T.R. Sprigg (Teller) 
Mr G.M. Castrilli Dr K.D. Hames Dr S.C. Thomas  
Dr E. Constable Ms K. Hodson-Thomas Ms S.E. Walker  
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Noes (26) 

Mr J.J.M. Bowler Mr F.M. Logan Mr P. Papalia Mr D.A. Templeman 
Mr A.J. Carpenter Ms A.J.G. MacTiernan Mr J.R. Quigley Mr P.B. Watson 
Dr J.M. Edwards Mr J.A. McGinty Ms M.M. Quirk Mr M.P. Whitely 
Mrs J. Hughes Mr M. McGowan Ms J.A. Radisich Mr B.S. Wyatt 
Mr J.N. Hyde Ms S.M. McHale Mr E.S. Ripper Mr S.R. Hill (Teller) 
Mr J.C. Kobelke Mrs C.A. Martin Mrs M.H. Roberts  
Mr R.C. Kucera Mr A.P. O’Gorman Mr T.G. Stephens  

 

            

Pairs 

 Mr M.J. Birney Mr P.W. Andrews 
 Mr M.W. Trenorden Mr M.P. Murray 
 Mr P.D. Omodei Mr A.D. McRae 

Amendment thus negatived. 

Leave granted for the following amendments to be considered together. 

Mr J.A. McGINTY:  I move -  

Page 20, line 20 - To delete “fund” and substitute - 

account 

Page 20, line 28 - To delete “fund” and substitute - 

account 

These amendments are the only remaining amendments to clause 25 and relate to the passage of the Financial 
Management Act and the substitution of the word “account” for the word “fund”.   

Amendments put and passed.   

Clause, as amended, put and passed.   

Clauses 26 and 27 put and passed.   

Clause 28:  Section 44A inserted -   

Mr J.A. McGINTY:  I move - 

Page 24, line 5 - To delete “Fund” and substitute - 

Account 

This amendment is necessary for the same reasons I outlined when I moved the last two amendments to 
clause 25. 

Amendment put and passed.   

Clause, as amended, put and passed.   
Clause 29:  Sections 47A and 47B inserted - 
Mr J.A. McGINTY:  I move - 

Page 25, lines 15 and 16 - To delete “section 66 of the Financial Administration and Audit Act 1985.” 
and substitute - 

the Financial Management Act 2006 section 61. 

This amendment updates the clause to reflect the Financial Management Act 2006 rather than the comparable 
provision in the now repealed Financial Administration and Audit Act.   

Amendment put and passed.   

Clause, as amended, put and passed.  

Clause 30:  Section 49 amended - 

Mr R.F. JOHNSON:  This is the last clause in which I have an interest and for which I require some 
clarification.  I refer the Attorney General to the explanatory memorandum comment for this clause, which 
states - 
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This clause gives the Public Trustee the power to spend money on the education of the beneficiary of a 
trust.  The Act was previously silent on this, referring only to education of children of the beneficiary. 

I have a question to put to the Attorney General.  A person may be the subject of a compensation claim worth 
many millions of dollars that is eventually paid out.  It may be decided that the money should go to the Public 
Trustee to be administered.  The person involved may be a represented person who has children.  As such, there 
are educational costs for those children.  Can I be advised whether the educational costs can be paid for one or 
more children of a represented person if those children are of school age?  The point I am making is that a 
represented person in that position may also have a guardian or administrator who, for all intents and purposes, 
has taken over responsibility for many aspects of the lives of the represented person’s children.  That may 
include school fees.  There may be three children but only one is of school age.  It might be deemed in the best 
interests of the child to attend boarding school because the represented person is not able to care in any way for 
the child.  It may also be the wish of the represented person that the child attend a boarding school in order to get 
good pastoral care and to get the best possible benefits of a good education so that the child has the prospect of a 
good future.  Does the Attorney General understand what I am saying? 

Mr J.A. McGINTY:  I understand the member’s point perfectly.  The amendment we are considering is covered 
by the explanatory memorandum, which states - 

This clause gives the Public Trustee the power to spend money on the education of the beneficiary of a 
trust.  The Act was previously silent on this, referring only to education of children of the beneficiary. 

The point the member is raising is a different one and is already covered by the existing provisions of the act.  
Section 49 of the Public Trustee Act is titled “General powers of Public Trustee”, and contains an existing power 
that remains unaltered.  The section states - 

(1) The Public Trustee . . . may . . .  

. . .  

(n) pay such sum or sums for the maintenance of any person (and, in the event of death, 
for funeral expenses), and for the maintenance of the person’s spouse, de facto partner 
or any child, parent or other person dependent on the person, and for the education of 
the person’s children, as to the Public Trustee seems expedient and reasonable; 

If somebody who had children was involved in a motor vehicle accident, there is already a power to pay for the 
education of the children.  That is unaffected.  That deals with the situation the member is describing. 

Mr R.F. Johnson:  Would that included boarding school fees? 

Mr J.A. McGINTY:  Any reasonable education costs, which might well include boarding school costs because 
they are part of education costs.  That is generally understood. 

Mr R.F. Johnson:  If a guardian-administrator of a represented person went to the Public Trustee and advised 
that he was representing his daughter who now had a huge fund available to her and that it was the wish of the 
represented person, the guardian and the family that the remaining child attend a boarding school - for various 
reasons; too many to go into - that would be okay? 

Mr J.A. McGINTY:  In a nutshell, yes.  That is already allowed for under a section of the act that is not being 
amended.  This makes further provision for the education of the beneficiary of a trust, which, in the 
circumstances described by the member, would be the daughter.  That person is the represented person, who is 
the beneficiary. 

Mr R.F. Johnson:  And the child of the beneficiary? 

Mr J.A. McGINTY:  That is already covered by the earlier provision.  The provision we are debating now does 
not specifically deal with a child of a beneficiary, but the earlier provision does. 
Mr R.F. Johnson:  I have one last question.  Would the Public Trustee agree to any retrospective payments that 
may have been made before the award was paid? 

Mr J.A. McGINTY:  Certainly, every case is looked at on its merits.  They would not be excluded. 

Clause put and passed. 

Clauses 31 to 35 put and passed. 

Clause 36:  Section 9 amended - 

Mr J.A. McGINTY:  I move - 
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Page 28, line 13 - To delete “Fund” and substitute - 

Account 

This is to update the legislation in accordance with the recently passed Financial Management Act.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Title put and passed.  
 


